Thus, as an illustration of that class of cases in which a criminal intent is necessary to constitute the offense, the malicious assault of a conductor upon a railway passenger may be adverted to. Here, as has been seen, the principal is liable in a civil action by the person injured, for damages occasioned by the trespass. At the same time the assault is an offense against the state, which the state may and does punish as such. As respects the individual injured the act is a tort; as respects the state, it is a crime.
2
Many cases have already been referred to, when dealing with the question of the master's liability for the wanton or wilful acts of his servant, and it is not necessary to repeat that discussion here. As was pointed out in a leading English case, 3 "There is no distinction in this respect between the effects of a tortious and criminal act, provided such acts are done by the servant in the conduct of his employment and in the interests of his master." where the liability is not dependent upon the intent, but upon -the question of the infraction. These are usually the subject of express statutory prohibition, based often upon the police power of the state, and making that, which might under other circumstances be a thing innocent or indifferent in itself, a wrong prohibited under a penalty, -a malum prohibitum as distinguished from a inahn. in se. Of this class, the now common legislation providing for the recovery of penalties or damages for the prohibited sale of intoxicating liquors, furnishes a well-recognized illustration. In such cases, so far as the forbidden act can be regarded as a mere statutory tort, or the penalty prescribed regarded as damages, a civil action may be maintained against the principal. Thus in an action to recover as damages a penalty fixed by law, alleged to be due by reason of the unlawful sale of intoxicating liquors by an agent, the Supreme Court of Massachusetts said: "The action is brought under a statute which makes that a tort which was not so before, and provides for the recovery of damages against the tort-feasor. The tort consists in selling intoxicating liquor to one who has the habit of using it to excess, after notice of his habit and a request from his wife not to sell such liquor to him. The defendant engages in the business of selling liquor voluntarily. He chooses to intrust the details of the business to a servant. If he forbids the making of sales to the intemperate person, and his servant negligently, through forgetfulness of the instruction given him, or through a failure to recognize the person, continues to make sales to that person, there is no reason why the defendant should not be responsible for the wrongful act. The sale is his sale, made in the performance of his business, and is an act within the general scope of the servant's employment."" And the same result would, within the principles already considered', undoubtedly follow though the act was willful. agent has gone outside of that, to commit a criminal act, the principal is not liable. Thus where an armed watchman, employed, by the owners of a brewery to guard their premises and preserve the peace, pursued a person, who had been acting on the premises in a drunken and disorderly manner, and, while the latter was retreating and was off of the premises, killed him, it was held that the proprietors of the brewery were not liable. Without determining whether the principals would be liable in any event for such an act, the court held that the fact that the deceased was retreating from the brewery at the time he was shot, s.howed conclusively that the shot was not fired either in the defense of the brewery or in the line of the watchman's duty. 6 Other cases are cited in the note.
7 § 5. UsuRy.-The question of how far the principal is to be subjected to the penalties imposed upon usury, Where the loan was ,made by an agent, is one of considerable difficulty owing to the varying forms of the statutes upon-the subject, and to the marked tendency of legislatures in many states to make that usury which would not be so, in form at least, under ordinary statutes. In order T The defendants were decorators at work on the building in which plaintiff lived. The defendants employed two irresponsible workmen, and in the course of the work, defendants directed these workmen to enter plaintiff's room through a window. While therein the workmen stole a ring. It was held that defendants were not liable for the theft, in an action of trespass to recover the value of the ring. Searle v. Parke, 68 N. H-I. 3rI, 34 Atl. 744 .
But where a district telegraph company undertook to protect plaintiff's premises from burglars and employed one Burg as watchman, Burg committed a theft from the premises, and the court held that defendant was liable cililly therefor:
In Cheshire v. Bailey [I9o5] z K B. 237, the defendants were job-masters who furnished the plaintiff a brougham and coachman by the week. The defendant was informed that a trustworthy coachman would be required as plaintiff was carrying with him valuable silver samples. The defendant used due care in selecting a coachman, but the coachman conspired with others and robbed the plaintiff of his samples. The defendant was held to be not liable, for the act complained of was not within the servant's authority.
In Jackson v. St. Louis, etc. Ry. Co., 87 Ao. 422, s6 Am. Rep. 460, the conductor of a train accepted and transported a man against his will, and against the protests of his family. The court held that since the defendant had not authorized or sanctioned the act of the conductor, it could not be held liable for the damages accruing from such act.
In Merchants Nat. Bank v. Guilmartin, 88, Ga. 
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to affect a principal with the consequences of usury exacted by one said to be his agent, it must first appear that the alleged agent was really such. The mere fact that the borrower may have paid more than legal interest to obtain the money does not necessarily present a case of usury under the ordinary statute." If the alleged agent was not the agent of the lender, but of the borrower, commissions or fees charged by the borrower's agent for his services in finding a lender cannot be imputed to the lender in order to make the loan usurious.
0 If the borrower has employed a broker, who is not the agent of the lender, to procure a loan for him, the commissions paid to the broker cannot be charged against the lender to make the loan usurious.' 0 In order to affect the lender, the agent must be the lender's agent, and while of course the courts will look behind devices or subterfuges designed to conceal the actual relation,"L it must still remain true that the lender can be charged with the penalties of usury only when he made the loan in person or through his agent.' The borrower may pay an attorney for services rendered in the way of examining or clearing up his title, removing incumbrances, etc., without tainting the transaction 'with usury. Fven though the attorney be one selected by the lender. But the courts will inquire into the transaction, and if it is but a shield to cover what is really a bonus for the loan, the transaction will be held usurious. Sanders v. Nicolson, zo Ga. 739, 28 S. E. 976; Gannon v. Scottish American Mfg. Co., zo6 Ga. 510, 32 S. E. 591.
u In Scruggs v. Scottish Mfg. Co., 54 Ark. 566, 16 S. XV. 563,, a loan company made a loan and took a note bearing eight per cent interest and a mortgage securing It must also appear, as in other cases, that what the agent has done was within the scope of his authority, or has subsequently been ratified. If the principal leaves the whole matter in charge of a general agent, and the agent exacts commissions or allowances which make the rate usurious, it is held in many cases that the principal may be chargeable with it.
3 If the principal confides the loaning of the money to the agent, but expressly or by implication requires the agent to get compensation, for the services which he thus renders to the lender, out of the charges which he makes to the borrower, and this charge makes the rate usurious, it is fheld in many cases that the lender may be held responsible, even though, he receives no portion of such commissions.1 4 A fortiori would this be true where the principal requires the agent to divide the commissions with him.
1 5 § 6.
. But where an agent is authorized to loan for legal interest only, and, without the knowledge or consent of the principal, exacts from the borrower a usurious interest for the agent's same. Its agent, by its authority, took a commission note of two per cent of the principal, and a mortgage securing same. The agent, without the authority of the company, appointed a sub-agent who exacted a commission for himself, which rendered the loan. usurious. In a suit to foreclose the mortgages it was held that neither was affected by the usury, as it had been exacted by one who was not the agent of the lender. But so ?ar as any of these cases hold that an agent having general authority to loan money, but onlyat lawful rates, affects his principal by demanding usurious rates, they are contrary to the weight of authority, as will be seen in the following section. 
own private benefit, and the principal does nothing subsequently to ratify the act, it is held in many cases, largely influenced by the New York decisions, that the usury will not affect the principal. 6 These cases proceed upon the theory that the employment of the agent in the particular case is to accomplish the result by legal methods only, and that therefore the principal cannot be held responsible for an usurious exaction by his agent unless he has authorized or ratified it. As has been seen in many cases, however, the principal is often held responsible in other fields for the illegal acts of his agent, committed while acting within the general scope of his authority, even though it may be entirely clear that the principal intended that lawful methods only should be adopted, and some cases have applied that doctrine to this case. '-Thus in Philo v. Butterfield, 3 Neb. 256, the court says: "It is a settled rule of law which will not be questioned, that in all cases where a person employs another as his agent to loan money for him, and places the funds in the hands of the agent for such purposes, the principal is bound by the acts of his agent; and if the agent charges the borrower of such money unlawful interest, or even demands and receives from the borrower a bonus for such loan, and appropriates it to his own individual use, either with or without the knowledge of his principal, the principal is affected by the act of his agent," and this doctrine is reaffirmed in later cases: Cheney v which the authorities are very much in conflict. As has been seen in an earlier chapter, in order to establish a ratification it is generally held essential that the agent in performing the act in question purported to act as agent for the person whose ratification is in question. It is also ordinarily essential that the person sought to be charged by the ratification, must at the time of the alleged ratification have had full knowledge of all the material facts. Applying the rule first referred to, it is held in a number of cases that if the agent, without the knowledge or consent of his principal, exacts the sum alleged to make the loan usurious, in his own name and on his own account, the conditions for ratification are not present, and the fact that the principal takes the benefit and seeks to enforce the-contract of borrowing made as authorized, even though he may then have learned of the unauthorized exaction, does not amount to a ratification. This doctrine was early established in the Court of Appeals, in New York, and though in the first cases there was very vigorous dissent, it seems to have-become firmly established there.'
8 The same doctrine has also been adopted in other states.'
Is The leading case is Condit v. Baldwin, 21 N. Y. 219, 78 Am. Dec. 337. There Baldwin, desiring a loan of $400 upon his note with sureties, applied to one M to see if he could procure it for him and agreed to compensate him for his services. M applied to V who was the general loan agent of the plaintiff who resided in New Jersey.
W said he had the money to loan but preferred to loan upon bonds and mortgages because in that event he could get a fee for drawing the papers and investigating the titie. M thereupon said to W that if W would make the loan in this case he should have $25, as an attorney fee. W consented and made the loan and paid the $4oo to M who thereupon turned it over to defendant. Defendant asked M how much his charges were for procuring the money and M replied $40, which Baldwin paid. Of this M paid W $25. The note was drawn at the highest rate of lawful interest. Plaintiff did not know that W had received the $25 until she came to enforce the payment of the note when usury was interposed as a defense. The majority of the court held that there was no authority to demand the $25 and that the plaintiff by seeking to enforce the note, did not ratify it. The $25 was not demanded by W as the plaintiff's agent but on his own personal account, and "when the agent did not assume to act for another but acted for himself and his own benefit, a subsequent ratification does not bind the principal." Comstock, C. J., delivered a dissenting opinion, with which two Judges concurred. His contention was that the whole matter constituted but one transaction. That the agent said in substance: "I will lend you the $400 if besides the legal interest which you pay to my principal, you will pay me the sum of $25." That this was all one entire contract and that the plaintiff, if she adopted any of it, must assume responsibility for the whole.
A substantially similar case was Bell v. Day, 32 N. Y. x65, where Condit v. Baldwin was followed by a divided court. Denio, J., who had dissented in Condit v. Baldwin, now followed it on the ground of stare decisis.
Other 
I § S. -Where however, a certain amount is loaned, but the note or other security is taken for a larger amount, to include the amount of the agent's commission, the principal's action upon the note or other security to recover the amount thereof, after he knew that the commission had been so included, has been held even in New York to be such a ratification or adoption as to make the principal responsible. 20 Where the added amount was exacted for the principal's benefit and not for the agent's, the case is one which admits of ratification.'1 So where the agent takes the security in his have been more in harmony with the principles of the law of agency, and have more effectually prevented evasions of the usury laws, had the courts, at the start, adopted the views of Comstock, J., in his dissenting opinion in Condit v. Baldwin, 21 N. Y. z, and held that where an agent exacts more than the legal rate of interest the contract is an entirety, and if the principal adopts it he must adopt it as a whole, with all its vices; that if the agent has exceeded his authority the principal is not bound by it, but may repudiate the whole, and recover back his money, but that the principal must either disavow the dealing, or take all the consequences."
In Nye v. Swan, 49 Minn. 431, 52 N. v. 39, an agent authorized to purchase land, loaned the plaintiff, the owner of the land, the money which had been intrusted with him for the purpose of purchasing it. This loan was made without the knowledge of his principal, and was made at a usurious rate of interest, and was secured by a deed of conveyance, absolute in form, but intended as security for the loan. The plaintiff brought this action to cancel the deed; but it was held that the defendant could avail himself of it as security for the money actually loaned and legal interest, without thereby , it is said, after referring to Condit v. Baldwin, supra, "But where, as in this case, an agent authorized to lend, but not to take usury, lends the money of his principal at a usurious rate and both the sum lent and the usury exacted are secured by the same instrument, which the principal, knowing that it is for a larger amount than the sum loaned, without explanation accepts, and has the benefit of, he adopts, ratifies, and is bound by the act of his agent the same as if it had been done by himself." Followed in Schwarz v. Sweitzer, 202 N. Y. 
09o.
In Trimble v. Thorson, 8o Iowa 246, 45 N. WV. 742, it is said: "If the agent, without authority, professes to take a bonus in the name of his principal which is in excess of the legal rate of interest, and the principal accepts the benefits of the agency, he makes the illegal act his own."
In Richards v. Bippus, z8 App. (D. C.) 293, the plaintiff entrusted $300 to her husband to loan for her. This the husband did, and the loan obtained the highest legal interest. Incorporated in the note taken for the principal sum, was $5o the husband had exacted from the borrower, the defendant, as a commission, and this amount the plaintiff agreed to pay to her husband when collected. The court held that she could not recover on this note, as it included the commission, and thereby gave notice to the plaintiff that her agent had exacted a bonus, which, being thus taken by him with the knowledge of the plaintiff, rendered the whole note usurious. See also Lewis v. Willoughby, 43 Minn. 307, 45 N. V. 439.
2 In Stephens v. Olson, 62 Minn. 295, 64 N. V. 898, the plaintiffs were partners in the banking business, and the entire management of the business had been intrusted to a cashier, with instructions to him not to charge more than the legal rate for the use of the money. In the transaction in question, however, he exacted usurious interest, on the account and for the benefit of the plaintiffs, and included such interest in the note, taken in the plaintiffs' natne. The plaintiffs learned of this before they brought own name, as principal, upon usurious interest, the borrower supposing him to be the principal, the real principal, if he seeks to avail himself of the security, will be bound by the usury. CRIMINAL OR PENAL LIABILITY. § 9. PRINCIPAL'S CRIMINAL LIABILITY vOR AGENT'S CRIMINAL OR PENAL AcTs.-But it is not only in a civil action that the principal may be made liable for the criminal or penal acts of his agent; he may be held criminally liable also under certain circumstances. Thus the principal is unquestionably so liable, in greater or less degree, where -he is present and co-operates with the agent or encourages, aids or abets him; or where, though not present, he expressly or impliedly commands, encourages or incites the doing of the act.
2 3 He would be so liable if he directed, the doing of an act which was in itself a crime, or which necessarily involved or required the commission of a crime. Where an employer expressly authorizes or co-operates in an illegal act on the part of his clerk, they are both guilty. Lewis v. State, a Ark. 209.
Where the principal is carrying on the liquor business without a license, with the aid of clerks and agents, he is responsible for sales made by the agent in the ordinary courses of the business: State v. Skinner, 34 Kan. 256, 8 Pac. 42o; Loeb v. State, 6 Ga. App. 23, 64 S. E. 338.
Where a proprietor is found in a prohibition state with a bar, a Federal liquor license, and liquor on hand, he is liable for a sale made by a bartender without resort to doctrine of agency on the ground that he aided and abetted in the crime whether present or not: Cox v. State, 3 Okl. Crim. App. 129, 104 Pac. 1074.
Where there was an indictment for retailing liquor without a license, it'was held' that the crime was established by proof of sales made by a wife with the knowledge and assent of the husband: United States v. Burch, Fed. Cases, No. 24682. So where the proof showed a sale made by a negro porter acting in conjunction with defendant: Kittrell v. State, 89 Miss. 666, 42 So. 6o9.
So where there was evidence that the principal intended the sales to be made, though he gave instructions not to make them: Com. v. Coughlin, x82 Mass. 55S, 66 LIABILITY FOR WRONGS BY AGENTS § 10. PENAL AcTs.-There is, however, a class of cases, as has been seen, where, by statutory enactment, the doing of a certain act otherwise perhaps innocent or indifferent, or at the most not criminal, is expressly prohibited under a penalty. Of this class are many of the statutes in the nature of police regulations which impose penalties for their violation, often irrespective of the question of the intent to violate them; the purpose being to require a degree of diligence for the protection' of the public which, shall render violation exceedingly improbable, if not impossible. says: "I agree that as a rule there can be no crime without a criminal intent; but this is not by any means a universal rule. One may be guilty of the high crime of manslaughter when his only fault is gross negligence; and there are many other cases where mere neglect may be highly criminal. Many statutes, which are in the nature of police regulations, as this is, impose criminal penalties irrespective of any intent to violate them; the purpose being to require a degree of diligence for the protection of the public which shall render violation impossible. Thus, in Massachusetts, a person may be convicted of the crime of selling intoxicating liquor as a beverage, though he did not know it to be intoxicating; Commonwealth v. Boynton, 2 Allen s6o; and of the offense of selling adulterated milk, though he was ignorant of its being adulterated; Commonwealth v. Farren, 9 Allen 489; Commonwealth v. Holbrook, so Allen, ioo; Commonwealth v. Vaite, ii Allen 264; Commonwealth v. Smith, 103 Mass. 444 . See State v. Smith, so R. I. 258. In Missouri a magistrate may be liable to the penalty of performing the marriage ceremony for minors without the consent of parents or guardians, though he may suppose them to be of the proper age. Beckham v. Nacke, 56 Mo. 546. When the killing and sale of a calf under a specified age is prohibited, there may be a conviction though the party was ignorant of the animal's age. Commonwealth v. Raymond, 97 Mass. 567. See The King v. Dixon, 3 M. & S. is. In State v. Steamboat Co., 13 Md. sSs, a common carrier was held liable to the statutory penalty for transporting a slave on its steamboat, though the persons in charge of its business had no knowledge of the fact. A case determined on the same principle is Queen v. Bishop, 5 Q. B. Div.
259.
If one's business is the sale of liquor, a sale made by his agent in violation of the law is prima facie evidence of his authority. Commonwealth v. Nichols, so Met. 259; and in Illinois the principal is held liable though the sale by his agent was in violation of instructions. Noecker v. People, 9 Ill. 494. In Connecticut it has been held no defense, in a prosecution for selling intoxicating liquor to a common drunkard, that the seller did not know him to be such. Barnes v. State, i9 Conn. 398. It was held in Faulks v. People, 39 Mich. 200, under a former statute, that one should not be convicted of the offense of selling liquors to a minor who had reason to believe and did believe he was of age; but I doubt if we ought so to hold under the statute of s8s, the purpose of which very plainly is, as I think, to compel every person who engages in the sale of intoxicating drinks to keep within the statute at his peril. There are many cases in which it has been held, under similar statutes, that it was no defense that the seller did not know or suppose the purchaser to be a minor. - State v. Hartfiel, 24 XVis. utes were many of the well settled doctrines of the common law, as for example, the law of libels and nuisances. As to these, it is often said to be the duty of the principal to see to it that such statutes are not violated by his agents in the course of their employment. For what they may do outside of the employment, he is, of course, not responsible ;27 but if the prohibited act be done by them in the course of their employment, he must respond. This is particularly true in those cases where the principal confides, in a greater or lesser degree, the conduct and management of his business to his agents. He selects his own agents, it is argued, and has the power, as well as the duty, to control them; and if, by reason of his lack of oversight or their own carelessness or unfaithfulness, the prohibited act is done, he should be held accountable. He therefore cannot relieve himself from responsibility for the manner in which his purposes are carried out, by turning over the management of his business to agents. §. I I.
. ILLoSTRATIONS.-Instances of these principles may be found in the case of the publication of libels, the smuggling of goods, the sale of unwholesome or adulterated food, the erection or continuance of nusances, the transportation of forbidden goods, the transaction of business without a license, and the like. 27Where a proprietor closed up his saloon on Sunday and went on a visit for the day leaving a colored porter or caretaker in charge of the premises consisting of a saloon and residence, and where the porter had no authority to sell liquor at all, but was merely employed to watch the place, the proprietor was held not liable for a sale nade by this servant. Ollre v. State, 57 Tex. Cr. App. 52o, 123 S. W. xx16.
Where a principal had four bottles of beer stored for his own use at a soft drink refreshment stand and had not given his agent express or implied authority to sell them, he was not liable for sale of beer made by the agent: Partridge v. State, 88 Ark. 267, 114 S. W. 215.
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illustrations are also found in the statutes regulating the traffic in intoxicating liquors.
Thus booksellers and publishers 'have been held criminally liable for publications, issued from their establishment, in the regular course of business, although the particular act of sale or publication was done without their knowledge ;28 a trader has been held liable to a penalty for the illegal act of his agent in harboring and concealing smuggled goods, although the principal was absent at the time ;29 a baker has been held liable to a criminal charge for selling adulterated bread, although the adulteration was put in by his servant, and although he did not know that it was used in improper quantities ;30 the directors of a gas company have been held liable to an indictment for a nuisance created by their superintendent, acting under a general authority to manage the works, though they were personally ignorant of the particulTr plan adopted, and although it was a departure from the original and understood method, which they supposed him to be following;3 1 a saloonkeeper has been held criminally responsible for not keeping his saloon closed upon Sunday, though it appeared that it was opened by his clerk, without his knowledge or consent, but while he was on the premises ;32 for A master was sued on a penal statute for selling skimmed milk. The act was done by the defendant's servant, the defendant being present on the farm at the time. Held, that since the statute used the word 'knowingly' the defendant must have authorized the sale to be liable, but here the plaintiff, by the above facts, had established a prima facie case which defendant failed to rebut. Verona Central Cheese Co. v. Murtaugh, So N. Y. 314.
Where a servant sold lard without the proper label in violation of a statute, it was held in a prosecution of the master that it was error to exclude evidence that he had expressly forbidden that act. The master could only be held where he had authorized the offense: Kearley v. Tonge, 6o L. J. (Magist. Cas.) ing has been held liable to the penalties imposed -by a statute, where blasting is done by his servants without taking prescribed precautions, even though the failure to comply with the statute was in direct violation of his directions. 35 § 12. -. CONTRARY HorDING.-On, the other hand, the principal has, in a variety of cases, been held not liable in the absence of something to show his own personal default. Thus, where a master was sued in debt on a penal statute for cutting timber, it was shown that the master had cautioned his servants not to cut on any other person's land, and he was held not liablt. The court said that in order to charge the master it must be proved that he wilfully caused the act to be done. 36 This holding was followed, in a later case. 3 7 In another case a master was prosecuted for having given credit to a student at Yale College in violation of a statute. It ap-
